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Private Members’ Bills 


SEVERAL Private Members’ Bills which were presented last 
week will, if they survive to maturity, make important 
changes in the law, though on the limited scale which is 
appropriate to this kind of Bill. We are pleased to see that 
Mr. TEELING has introduced a Bill to reduce death duties in 
cases where two or more persons perish as a result of a common 
calamity, although presumably it cannot survive for long 
without the Government’s blessing. The CHANCELLOR said 
last week that he will consider the suggestion of an abatement 
of death duties in these circumstances when he is making his 
general review of taxation in connection with next year’s 
Budget. No less than five Bills are concerned with various 
aspects of the law of husband and wife, many clauses in them 
being based on recommendations of the Royal Commission. 
Notable among these is the Matrimonial Causes (Property 
and Maintenance) Bill, which seeks a considerable extension 
of the court’s powers after a decree has been granted. The 
Variation of Trusts Bill (referred to more particularly below) 
is designed to extend the powers of the courts to vary trusts 
in the interests of beneficiaries and to sanction dealings with 
trust property ; we hope that this Bill will be one of those 
which survives. When the Town and Country Planning Act, 
1954, was passed many people considered that it would be only 
a question of time before proposals were made to amend the 
law of compensation which it laid down: the Franks Com- 
mittee has already mentioned the existing state of the law 
as one of the prime causes of opposition to tribunals and now 
Captain CoRFIELD has presented a Bill to amend the law. 
Another Bill is concerned with the safety, health and welfare 
of office workers and seeks to implement the recommendations 
of the Gowers Committee on the subject. 


The Chapman Case 


It is a matter for some satisfaction that the Bill is to be 
read a second time on 6th December to carry out the recom- 
mendation of the Law Reform Committee that the House of 
Lords decision in Chapman v. Chapman [1954) A.C. 429 be 
reversed in its effect on trusts. The Bill’s main purpose is 
to enable trusts to be varied to the best advantage of the 
beneficiaries, particularly of infant and unborn beneficiaries. 
Chapman v. Chapman, the Committee had held, created 
distinctions between trusts which could and trusts which 
could not be varied, which had nothing to do with the merits 
of the proposed variations. They asked, why should an 
infant whose parents were happily married be in a worse 
legal position than a lunatic, or an infant whose parents were 
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divorced. The Bill was introduced by Mr. PETRE CROWDER, 
Parliamentary Private Secretary to the Attorney-General, 
and among its supporters are Sir L1onEL HEALD, Q.C., Sir 
HuGu Lucas-Tootn, Mr. ELwyn Jones, Q.C., and Mr. CHARLES 
Doveuty, Q.C. 


Local Government Bill 


A NOTE was issued by the Ministry of Housing and Local 
Government to the Press on the same day as the day of 
publication of the Local Government Bill (20th November, 
1957), containing some guidance to its provisions. It states 
that the Bill is based on the proposals about the organisation 
and finance of local government in England and Wales which 
were contained in three White Papers published in 1956 and 
1957. The first of these dealt with the areas and status of 
local authorities, the second with certain functions of county 
and district councils, and the third with finance. The three 
main objects of the Bill are described as follows: (1) To 
increase the financial independence of local authorities by 
strengthening the rating system and reducing their dependence 
on percentage grants ; (2) to provide machinery and procedure 
for reviewing and improving the structure of local government 
to meet modern conditions ; and (3) to give to the larger 
county district councils a greater share of responsibility for 
the health, welfare and education services. The main 
proposals of the Bill are summarised: (1) Replacement by a 
general grant of a number of separate grants made for specific 
services ; the largest to be absorbed are those for education 
(excluding school milk and meals), health, fire and child care ; 
(2) re-rating of industry and freight transport from the present 
level of 25 per cent. of net annual value to 50 per cent. ; 
(3) creation of two commissions, one for England and one for 
Wales, to review the areas of counties and county boroughs, 
and to consider claims for extensions and also claims by large 
non-county boroughs or urban districts that they ought to 
be county boroughs (in this connection a population of 
100,000 will be regarded as establishing a presumption of 
adequate size) ; (4) selection of five big provincial conurbations 
(in England) for special review by the commission ; here the 
commission will look at the whole of the local government 
pattern and will be free, if it thinks fit, to propose radical 
alteration; (5) reviews of county districts and parishes, 
outside these five areas, by county councils ; and (6) delega- 
tion of certain health, welfare and education functions by 
county councils to the larger district councils. 


Parking Offences 


’ 


“THE laws dealing with obstruction,”’ wrote Mr. J. Scott 
HENDERSON, Q.C., in a letter to The Times of 21st November, 
“are so out of date that the police are unable to enforce them 
and complete congestion of streets becomes more and more 
frequent.’ He referred to a report that road congestion 
costs the country {465m. a year, and made constructive 
suggestions for reducing the cost, by adding to the existing 
law in order (1) to make it an offence to leave a motor vehicle 
on a highway other than in an approved parking place for 
more than, say, ten minutes, with a minimum penalty for 
every quarter of an hour over the ten minutes, subject to 
the defence of reasonable necessity, or no reasonable likelihood 
of an obstruction ; (2) to allow free parking in most highway 
parking places for a maximum of two hours, subject to the 
same minimum penalties for overstaying the maximum; 
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(3) to permit traffic inspectors to be appointed by the local 
authority to collect fines (at a discount for prompt payment) 
on the spot, such fines to be earmarked by the local authority 
for the provision of parking places; (4) to enable an occupier 
to initiate proceedings against motorists parking unlawfully 
and obstructing the occupier’s access, and to be entitled to 
object in a court of law to the provision by a local authority 
of a parking place adjoining his property. The problem dealt 
with in the letter is one of rapidly growing size, and Mr. Scott 
Henderson deserves public gratitude. 


House of Lords 


THE Government’s Bill for the creation of Life Peers 
contains no surprises. The new members of the House of 
Lords will have a status comparable with that of the Law 
Lords and the Bill includes a special provision that a life 
peerage may be conferred on a woman. It seems that there 
are considerable differences of opinion in both Houses about 
the wisdom of restricting the Bill and we expect that the 
debates will be wide ranging. Although we can understand 
the Government’s wish to keep controversy to a minimum, 
we would have thought it would be better to attack the subject 
on a wider front. 


Age Limits for Motor Cycling 


Wuat should be the minimum age limits for riding a motor 
cycle, a motor scooter and a motor-assisted pedal-cycle 
respectively ? A departmental committee on road safety 
were asked as far back as December, 1955, to reconsider the 
existing minimum age limit for riding a motor cycle. In 
their report (H.M. Stationery Office, 1s. 3d.) published on 
18th November, 1957, they state that they see no justification 
on present evidence for raising generally the present 
minimum age of sixteen for riding motor cycles, but that 
it should be raised to seventeen for motor cycles of over 
250 c.c. The age limit which they recommend for riding 
motor-assisted pedal-cycles “ fitted with an engine with a 
cylinder capacity not exceeding 50 c.c.”” and sometimes 
termed “mopeds” is fifteen instead of sixteen. The 
minimum age for riding motor scooters, most of which have 
a cylinder capacity of 125 c.c. to 200 c.c., would, it is to be 
inferred, remain at sixteen. They further recommend that 
“mopeds ”’ should continue to be designed with a maximum 
speed of 25 m.p.h. and that steps be taken to ensure this. 
The report is based on statistical evidence as to accident 
rates, and it recommends that surveys should be undertaken 
to obtain further information on accident rates for motor 
cyclists of different ages. 


“cc 


A Bicentenary 


Two hundred years ago Sir Samuel Romilly was born. 
Last week Dr. LEon Rapzinowicz gave an address to the 
Reading Romilly Association at Reading University in which 
he pointed out that very few reformers had so much reason to 
be bitterly disappointed as Romilly had, for on his death the 
criminal law was in the same state as he had found it in when 
he embarked upon his work. Yet only a very few years after 
his death the whole character of the criminal law and of the 
judicial and public attitude to punishment had changed. It 
is impossible to exaggerate the contribution which Romilly 
made to the humanisation of our law. 
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FOR LIFE OR 


In an article under the above title published in our issue 
of the 14th April, 1956 (100 Sox. J. 269), the case of Bradley v. 
Bradley {1956} 2 W.L.R. 654 was examined. The short point 
of that decision was that the court has power under the 
Matrimonial Causes Act, 1950, s. 23, to order periodical 
payments to the wife which can be secured for the wife’s life 
and not merely for the period of joint lives. 

Section 23 of the Matrimonial Causes Act, 1950, reads as 
follows :— 

“Where a husband has been guilty of wilful neglect to 
provide reasonable maintenance for his wife or the infant 
children of the marriage, the court, if it would have juris- 
diction to entertain proceedings by the wife for judicial 
separation, may, on the application of the wife, order the 
husband to make to her such periodical payments as may 
be just ; and the order may be enforced in the same manner 
as an order for alimony in proceedings for judicial 
separation.” 

Subsection (2) of s. 23 provides :— 

“Where the court makes an order under this section for 
periodical payments it may, if it thinks fit, order that 
the husband shall, to the satisfaction of the court, secure 
to the wife the periodical payments . . .” 

The article compared the wording of this section with 
the almost identical wording of s. 22 of the Matrimonial Causes 
Act, 1950, which gives the court power to order periodical 
payments after non-compliance with a decree of restitution. 


INTESTACY AND THE 


Tue fundamental rule for the construction of statutes is 
that if the words are precise and plain they must be given 
their natural ordinary sense. But there is a limit to all things, 
and if the application of this rule would lead to absurdity 
the natural, ordinary sense of the words may be departed 
from in order to avoid the absurdity. ‘‘ The difficulty [then] 
lies between words that are plain but absurd, and words that 
are so absurd as not to be deemed plain,” as the learned 
author of Maxwell on the Interpretation of Statutes observed 
in a passage (10th ed., p. 7) which was cited with approval 
by Harman, J., in Re Lockwood [1957] 3 W.L.R. 837, and 
p. 886, ante, a case of exceptional interest to the conveyancer. 


Earlier cases on absurdity 


But before going to the facts of this case it is, I think, 
instructive to see how this maxim has been applied. Two 
cases, selected from the list of those which were cited in 
argument in Re Lockwood (but not referred to in the judgment) 
can serve as illustrations. The first concerned a statute on 
a subject very far removed from conveyancing. Section 2 
of the Poaching Prevention Act, 1862, provided that it should 
be lawful for any constable in any highway or public place 
to search any person whom he might have good cause to 
suspect of coming from any land where he should have been 
unlawfully in search or pursuit of game, and that should there 
be found any game upon such person the constable might 
detain such game and should apply to a justice of the peace 
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JOINT LIVES ? 


It then noted the well-known decision of Tangye v. Tangye 
[1914] P. 201 that periodical payments to be ordered on non- 
compliance with the decree of restitution could only be for 
joint lives and asked why, if the operative wording of the two 
relevant sections was identical, Tangye v. Tangye should not 
also apply to the duration of the security which can be 
ordered under s. 23. 


The article then analysed the cases leading up to Bradley v. 
Bradley, namely, Scott v. Scott (No. 2) [1951] P. 245: King v. 
King [1954] P. 55; Woodward v. Woodward [1952] P. 299; 
McLellan v. McLellan [1954] P. 138, and then considered the 
judgment in Bradley v. Bradley itself. The article concluded 
“For these reasons, therefore, it is submitted, with some 
confidence, that Bradley v. Bradley is incorrectly decided and 
it is to be hoped that the matter will before long receive the 
attention of the Court of Appeal.” 


The matter has now been considered by the Court of Appeal 
in Pigott v. Pigott [1957] 3 W.L.R. 781 ; ante, p. 867, and after 
a consideration of the various authorities mentioned above, the 
Court of Appeal unanimously decided that Bradley v. Bradley 
is not correct and that on a wife’s application for periodical 
payments for wilful neglect to maintain under s. 23 of the 
Matrimonial Causes Act, security cannot be ordered for any 
period exceeding joint lives. 

It is satisfactory to know that this by no means unimportant 


point has been settled so quickly. 
E. R. DEw 


A Conveyancer’s Diary 


“STATUTORY TRUSTS ” 


for a summons, etc. In Hall v. Knox (1863), 4 B. & S. 515, 
a constable, having heard shots, went along a public footpath 
and saw the respondent thereon with a gun in his hand ; 
he also saw another person throw a rabbit from some enclosed 
land on to the footpath near the respondent, who was in the 
act of picking it up when he saw the constable and ran off. 
The constable, presumably (the report is not very clear on 
the point), obtained a summons under this section, to which 
the respondent objected as illegally issued on the ground 
that before a summons could be issued under this Act there 
had to be an actual search of the person to be charged. The 
Court of Queen’s Bench did not accept this view, and remitted 
the case to the justices. Cockburn, C.J., said, with reference 
to the language of s. 2, which certainly seems to provide a 
search as a condition to the operation of the section, that 
‘““we may change the collocation of the words in order to 
get rid of the monstrous absurdity of holding that in such a 
case as the present a search was necessary: it cannot have 
been intended that if a man is seen coming out of a plantation 


should be necessary to go through the process of searching 
him.” 

The other case is Salmon v. Duncombe (1886), 11 App. Cas. 
627, an appeal to the Judicial Committee from the Supreme 
Court of Natal. The Roman-Dutch law is the law of Natal, 
but by an ordinance which in its preamble recited the 
expediency of exempting subjects of the United Kingdom 
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settled in Natal from the laws there in force relating to 
testamentary dispositions of property, it was enacted that 
such a person might exercise all the rights ‘“‘ which such 
natural-born subject could or might exercise according to 
the laws and customs of England ... in regard to the 
disposal by last will or testament of property . . . situated 
in this district, ¢o all intents and purposes as 1f such natural-born 
subject resided in England.”’ The difficulty lay in the words 
which I have italicised. Without them, the ordinance gave 
to the persons comprehended within it the right, inter alia, 
to dispose by will of realty situated in Natal without any of 
the restrictions imposed by the Roman-Dutch law, which 
provides for the division of the property of a deceased person, 
even if he dies testate, among his family by a species of 
legitim. But these words altered that: according to the 
laws and customs of England, the distribution of real property 
in Natal would have been governed by the /ex situs, i.e., the 
local law which it was the clear purpose of the ordinance to 
supersede in the cases with which it dealt. The Judicial 
Committee therefore disregarded these words which I have 
italicised, holding that where the intention of a statute is 
clear, it must not be reduced to a nullity by the draftsman’s 
unskilfulness except in the case of the absolute intractability 
of the language used. 


Plain words rejected 


Now to Re Lockwood, a decision which will, I think, appear 
rather less bold after this glance at some earlier cases than it 
does when the judgment alone is read, either in full or in a 
condensed version. A spinster died intestate leaving neither 
parent nor grandparent nor brother nor sister her surviving, 
and the issue of a deceased uncle claimed her estate under 
ss. 46 and 47 of the Administration of Estates Act, 1925. 
Under s. 46 (1) (v), if an intestate leaves no issue or parent 
the estate is divisible among the following classes aud in the 
following order: brothers and sisters of the whole blood ; 
brothers and sisters of the half-blood ; grandparents ; uncles 
and aunts of the whole blood ; uncles and aunts of the half 
blood. All these classes, except (for obvious reasons) 
grandparents, take upon the statutory trusts, which by 
the combined effect of subss. (1) (i) and (3) of s. 47 means 
that the estate is to be held in trust, in the case of the class 
of brothers and sisters mentioned in s. 46 (1) (v), for all 
or any the brothers and sisters of the intestate living at the 
death of the intestate and for all or any the issue living at 
the death of the intestate of any brother or sister of the 
intestate who predeceases the intestate, who attain the age 
of twenty-one years or marry under that age, respectively ; 
and similarly in the case of the other classes of relatives 
mentioned in s. 46 (1) (v) (grandparents apart). Under 
these provisions there is, of course, no doubt that the issue 
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of the intestate’s deceased uncle would have been entitled 
to the estate in Re Lockwood. But the Intestates’ Estates 
Act, 1952, added two subsections to s. 47, one of which 
(subs. (5)) is as follows: “It is hereby declared that, where 
the trusts in favour of any class of relatives of the intestate, 
other than issue of the intestate, fail by reason of no member 
of that class attaining an absolutely vested interest, the 
residuary estate . . . shall . . . go, devolve and beheld . . . 
as if the intestate had died without leaving any member of 
that class, or issue of any member of that class [my italics), 
living at the death of the intestate.” 

If effect is given to the words which I have italicised 
(the meaning of which, as a matter of language, is as plain 
as plain can be) the results are startling. To take as an 
example the first of the classes of relatives mentioned in 
s. 46 (1) (v), brothers and sisters of the whole blood of the 
intestate, if no brother or sister survives the intestate the 
issue of a predeceasing brother or sister cannot take because 
in that event under s. 47 (5) the estate is to devolve as if the 
intestate had died “‘ without leaving any issue” of any 
brother or sister. Cousins of the half-blood, or even (as was 
claimed in Re Lockwood) the Crown, might then take in 
preference to nephews and nieces of the whole blood of the 
intestate. But if any member of the class of brothers and 
sisters survived, then the issue of a deceased brother or 
sister could participate, per stirpes, under subss. (1) (i) and (3) 
of s. 47. 

This difficulty was first pointed out in an article in the 
Conveyancer and Property Lawyer in September, 1956, and 
its learned author had the satisfaction of appearing as one 
of the counsel in Re Lockwood. He was well qualified to 
point out to the court the results of giving effect to the words 
in the new subsection which gave rise to the difficulty, results 
which are fully set out in his article and which are quite 
fantastic. 

Too fantastic for Harman, J., who first observed that 
s. 47 (5) set out to be declaratory, and it was quite inappro- 
priate to change the law by a provision beginning with the 
words “It is hereby declared.’’ But the ground of the 
decision is the absurdity of the results which flow from the 
language of s. 47 (5): on the whole, Harman, J., concluded, 
he was entitled to ignore the words which I have italicised, 
or rather to treat them as not binding him to construe the 
word “ class ”’ in the earlier part of s. 47 (5) as confined to any 
one of the primary classes of relatives mentioned in s. 46 (1) (v). 
3ut whatever the precise road to this conclusion may be, the 
practical result is the same : the italicised words being declared 
to be of no effect, the whole subsection may be deleted from 
the statute book. An eminently satisfactory reversion to 


the status quo. 


"AR 


THE SOLICITORS ACT, 1957 


FRANK HENRY SHAW BriDGE, of W18 Spur Road, Wilberforce, 
Freetown, Sierra Leone, solicitor, having in accordance with the 
provisions of the Solicitors Act, 1957, made application to the 
Disciplinary Committee constituted under the Act that his 
name might be removed from the Roll of Solicitors at his own 
instance on the ground that he desires in due course to be called 
to the Bar, an order was, on 14th November, 1957, made by 
the committee that the application of the said Frank Henry 


Shaw Bridge be acceded to and that his name be removed’ 


accordingly from the Roll of Solicitors of the Supreme Court. 


On 8th November, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 


be imposed upon’ Joun HuGu Jones, of No. 162 Ballards Lane, 
Church End, Finchley, London, N.3, and Salisbury House, 
Finsbury Circus, London, E.C.2, a penalty of £100 to be forfeit 
to Her Majesty, and that he do pay to the complainant his costs 
of and incidental to the application and inquiry. 

On 8th November, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
Epwarp Dinwoopy Jounson, of The London Assurance House, 
No. 36 Bennetts Hill, Birmingham, 2, be suspended from practice 
as a solicitor for a period of two years from 8th November, 1957, 
and that he do pay to the applicant his costs of and incidental 
to the application and inquiry. 
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TERMS 


Tue Rent Act, 1957, s. 26 (1), provides that the provisions 
of Sched. VI to the Act shall have effect for, ‘ter alia, making 
certain minor and consequential amendments of enactments. 
By Sched. VI, para. 22, “ Section two of the Housing Act, 1936 
(which implies, in contracts for letting at rents below specified 
limits, a condition as to fitness for human habitation), shall 
have effect, in relation to contracts entered into after the 
commencement of this Act, as if for the words ‘forty pounds ’ 
and ‘ twenty-six pounds ’ there were substituted respectively 
the words ‘ eighty pounds ’ and ‘ fifty-two pounds ’.” 

This method of amendment seems almost surreptitious. 
Section 2 of the 1936 Act has of course itself since been replaced 
by s. 6 of the Housing Act, 1957, in substantially similar form, 
and the Rent Act amendment is now given effect in it. The 
subject is of some importance, and I propose in this article 
briefly to summarise decisions by which the provision and 
those it replaced have been judicially interpreted. 


‘“‘Implies a condition ” 

The parenthetic description given in para. 22 does fairly 
state the position: the Housing Act, 1936, s. 2, said that in 
any contract for letting for human habitation a house at a 
rent not exceeding (a) in the case of a house situate in the 
administrative county of London, £40; (b) in the case of a 
house situate elsewhere, £26, there shall, notwithstanding any 
stipulation to the contrary, be implied a condition that the 
house is at the commencement of the tenancy, and an 
undertaking that the house will be kept by the landlord 
during the tenancy, in all respects fit for human habitation. 
A proviso, *vorth noting by some who may be concerned with 
the decontrol of new tenancies covered by the Rent Act, 1957, 
s. 11 (2), excluded lettings for not less than three years upon 
terms that the house be put into reasonably fit for habitation 
condition by the lessee, the lease not being determinable before 
the three years by either party. Section 6 of the Housing 
Act, 1957, now provides similarly but with the amended 
maximum rents. 

The exact effect of this “ implying ” of a “ condition "’ was 
put in issue in Walker and Wife v. Hobbs & Co. (1889), 
23 Q.B.D. 458, brought under the Housing of the Working 
Classes Act, 1885, s. 12: “In any contract for letting for 
habitation by persons of the working classes a house or part 
of a house, there shall be implied a condition that the house 
is at the commencement of the holding in all respects reason- 
ably fit for human habitation.’’ The condition, it will have 
been observed, was limited to the state of affairs at the begin- 
ning of the term; the facts of the case showed that that 
condition had not been fulfilled (plaster had fallen from the 
ceiling soon after the tenancy commenced), but it was 
contended, not only that the tenant’s only remedy was to 
throw up the tenancy, but also that the Act was a “ purely 
sanitary Act ”’ not covering such matters as defective ceilings. 
The decision established that the tenant is given a right to 
damages: ‘‘ The reasonable interpretation of the Act is that 
it imports a promise by the landlord to the tenant that the 
dwelling is reasonably fit for habitation, upon which promise, 
if it is broken, the tenant can sue.” 


Notice of defect 
3ut when the obligation had been extended to include an 
undertaking that the house would be kept fit for habitation, 


IMPLIED BY HOUSING 
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ACTS 


further definition of the nature and scope of the implied 
term became necessary. Was the term implied by statute in 
turn subject to the proviso implied by the common law, to 
the effect that a landlord covenantor is not responsible unless 
and until notified of want of repair? Morgan v. Liverpool 
Corporation {1927| 2 K.B. 131 (C.A.) decided that (despite 
the statutory right of entry conferred by s. 1 (2) of the Housing 
Act, 1925) notice was a condition precedent: the clause in 
the Housing Act was imposed, Atkin, L.J., said, asa contractual 
term and as such it appeared to be only available to the 
tenant because it was a term of the tenancy; the long 
established principle was, according to Hanworth, M.R., 
essentially that of lex non cogit ad impossihilia. The decision 
was later approved in McCarrick v. Liverpool Corporation 
1947] A.C. 219. 
Inclusive rent 

An apparent anomaly, which has been left undisturbed by 
the 1957 amendment, was revealed by Jones and Jones v. 
Nelson {1938} 2 All E.R. 171 and Rousou vy. Photi {1940 
2 K.B. 379 (C.A.). In both cases the rent reserved by the 
tenancy exceeded the then statutory limit, but would not 
have exceeded that limit if the rates, payable by the landlord, 
were deducted. In the first mentioned case, the tenant relied 
on an alleged express undertaking as well as on the implied 
term, but in any event the decision in favour of the landlord 
was based on absence of notice. Lewis, J., dealt with the 
statutory condition point, however, oditer, and came to the 
conclusion that “‘ rent ’’ was equivalent to annual value and 
that the actual amount that came to the landlord’s pocket 
was the criterion. But in Rousou v. Phott, in which the 
point was the decisive factor, the Court of Appeal did not take 
this view: the section required the existence of a contract 
and the rent referred to meant the rent payable by virtue of 
that contract by the tenant to the landlord. ‘I can see no 
justification for dissecting that contractual payment... . It 
seems to me that the Legislature, for reasons no doubt thought 
good by it, has taken a simple and clear test about which 
nobody could be confused . . .", said Greene, M.R., who then 
agreed that this might lead to anomalies, but again referred 
to the advantage of simplicity. So, if we are to credit the 
Legislature with having thought about the point in 1957 
as it was said to have done in 1936, we must conclude that it 
still prizes sancta simplicitas. 


Standard of fitness 


It is of some importance that the enactment requires the 
house (which, by the Housing Act, 1957, s. 189 (1), “ includes 
any yard, garden, outhouses, and appurtenances belonging 
thereto or usually enjoyed therewith ’’) to be and to be kept 
in all respects reasonably fit for human habitation; the 
Housing Act, 1957, now lists matters (formerly set out in the 
Housing Repairs, etc., Act, 1954, s. 9) to be considered (s. 4). 
There is no reference to age, character and locality as in the 
case of the Rent Act, 1957, Sched. I, para. 3. In Jones v. Geen 
1925] 1 K.B. 659, Slater, J., described the standard as 
“humble’’: the statute was “directed against inhuman 
conditions,’ and did not call for ‘ good and tenantable 
repair.’ The above-mentioned Morgan v. Liverpool 
Corporation revealed a very striking difference between 
Atkin, L.J., who considered that a broken sash-cord in a 
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three-roomed dwelling would constitute a breach of the 
implied term, and Lawrence, L.J., who expressed his 
“emphatic opinion’ that at the most it could be said that 
the room affected was rendered less comfortable. The 
absence of notice made, as mentioned, the point an academic 
one; but the views of Atkin, L.J., prevailed when a similar 
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sash-cord point came before the House of Lords in Summers v. 
Salford Corporation {1943} A.C. 283. 
Lastly, it is worth noting that unfitness due to trouble aliunde 
is beyond the scope of the term: Stanton v. Southwick [1920 
2 K.B. 642 decided that the landlord was not responsible for in- 
vasion by rats whose own habitation was a neighbouring sewer. 
R. B. 


HERE AND THERE 


ARTISTIC DECAPITATION 

““ FRANCE, mére des arts, des armes et des lois! ’’ exclaimed 
the patriotic poet, and everyone knows that among the arts of 
which France is the mother is the art of decapitation, an art, 
indeed, allied both to arms and to the law. Not for the French 
the clumsy inelegant hit-or-miss hacking with the axe which 
even English noblemen had to endure right down to the 
Duke of Monmouth. Indeed, the same lack of /inesse is 
apparent in the posthumous decapitation of the Cato Street 
conspirators with a carving knife borrowed from the table of 
the governor of Newgate Gaol. The French, by contrast, 
early developed an elegance about these matters and, as a last 
but not a lingering gesture of affection and consideration to 
Anne Boleyn, Henry VIII imported for her despatch a French 
executioner, an artist with a long, exquisitely controlled 
sword. Even when, in their great Revolution, the French 
turned their own social order upside down, and with it the 
world, they were not too preoccupied with other matters to 
apply to decapitation the principles of the Age of Reason and 
to perfect from older and cruder models a machine designed 
for the purpose according to the best medical and scientific 
research. Any criticism which greeted the innovation of the 
guillotine was based rather on its excessive efficiency than on 
any abstract technical objections to its performance. 


HABEAS CAPUT 
NEVERTHELESS, decapitation even by so swift and rational a 
method did not by its sheer abstract beauty compel universal 
applause. Criticism came, as was inevitable, selfish human 
nature being what it is, from interested parties, persons 
whose friends or relatives had been subjected to the process or 
who had reason to believe that they themselves might be 
called upon to submit to that particular form of capital levy. 
It is just such a clinging to selfish selfhood in the face of 
progress and efficiency that prompts so much of the opposition 
to evet swifter and more compelling techniques in compulsory 
purchase. It is a difficulty which progressive innovators 
must constantly reckon with. Unregenerate human beings 
are attached to their property. They are also attached to their 
heads by more than just their vertebrae. A remarkable 
instance of this has just come before the French courts in a 
claim for what might be called an application of the principle 
of habeas corpus or perhaps, in the particular circumstances of 


the case, habeas caput. The plaintiff is a singularly pretty 
young actress called Vera Valmont whose face and figure 
would appear to such eyes as ours equally attractive. But the 
technicians of the advertising world evidently see her very 
differently, for her complaint is nothing less than that they 
have decapitated her. It is true that her head has not rolled 
in the sand or dropped in the basket ; it has just disappeared. 
Like Charles I she walks and talks weeks after her head was 
cut off, but there is another girl’s head on her shoulders. It 
is because she is so represented on the posters advertising her 
latest film that she was walked into court and talked with 
some indignation to the judge. There was every delicate and 
unmistakeable curve of her elegant and well proportioned body 
and, above, were the features of Agnes Laurent, another girl 
in the film. This, her learned counsel seemed to suggest, 
amounted practically to a libel. “‘ By using my client’s 
body,” he said, “‘ and removing her head, preferring that of 
another woman, there is a suggestion that my client is not 
pretty enough.”’ Accordingly she asked for an injunction that 
the advertisers either give her back her head or remove her 
body from their posters. The court reserved judgment. 


AMERICAN PRECEDENT 
ONE wishes the lovely Mademoiselle Valmont all possible good 
fortune in the litigation, but it is only fair to warn her of a 
recent adverse American precedent in an action brought by 
Miss Arlene Dahl over the same sort of trouble, only in reverse. 
American no less than French publicity men apparently 
practise the art of decapitation. Her complaint (and she felt 
strongly enough about it to claim a million dollars damages) 
was that in advertisements of her new film her face had been 
grafted on to a female figure indecently exposed and that this 
was degrading to her. Judge Henry Greenberg dismissed 
her action holding that ‘‘ blatant emphasis on sex has so 
obvious a box-office appeal that everyone discounts such 
advertisements,” a somewhat enigmatic ratio decidendt which 
on the face of it would seem to suggest that the public 
simultaneously swallow and ignore the advertisers’ bait. It 
will be interesting to see whether Gallic logic and gallantry 
reach a different conclusion and find in favour of the girl, the 
whole girl and nothing but the girl, and decree that even 
though a lovely woman may be prone, on occasion, to lose her 
head she is entitied to keep it if she wants to. 
RICHARD Roe. 


LAW SOCIETY YACHT CLUB 


At the annual general meeting and dinner of THE Law Society 
Yacut Crus, held at the Cock Tavern, Fleet Street, on 
Wednesday, 20th November the following officers were elected : 
Commodore Mr. E. S. Harston, Vice-Commodore Mr. P. F. 
Carter-Ruck, Rear Commodore Mr. C. K. Cullen, Honorary 
Treasurer Mr. John Holt, Honorary Secretary, Mr. G. D. Caldwell, 


13 Old Square, Lincoln’s Inn, London, W.C.2. The Digniora Cup 
was awarded to Messrs. G. D. and R. T. Glanville for winning the 
National Swallow Championship and the Norman Moore Points 
Trophy, and second place was awarded to Mr. O. C. Somerville- 
Jones for his successes during the Menai Straits Regatta 
Fortnight. 
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TALKING 


November. 
TONIC SCALES 

“There are two classes of people in the world, generally 
speaking. One class is not satisfied, no matter what you do, 
and the other class is not suspicious and [is] appreciative if 
a person puts forth his best conscientious efforts. I hope you 
fall into the latter class...” 

Alas for this naive aspiration! The writer of these stark 
truths is—as you may have guessed—an American lawyer, 
and he has made a psychological error. So far from “ falling 
into the latter class’’ my clients are stampeded into the 
former. “None of us,” I am told (meaning three elderly 
aunts and their niece), “like the tone of it.’”’ And as 
everybody knows, to say of a letter that you do not care for 
the tone of it is about as disparaging a statement as could 
well be made; to say the same thing of, say, the Hallé 
Orchestra would be mild in comparison. Maybe you have 
no arguments and a thin case and don’t care for the other 
chap anyway? Then you may usefully consider whether 
vou care for his tone or (as a variant of this) for his “ attitude.” 
In the field of correspondence these are substitutes for the 
more general charge of “ bad form ”’ which the timorous have 
ever levelled at the progressive and the gifted. The bad form 
of such people as Julian the Apostate, Byron, Shelley, and 
the late George Bernard Shaw was really beyond belief. But 
happily the creative urge and the instinctual 7d often prevail 
over snobbish repression. 

As I say, these heady draughts of veracity from overseas 
had a toxic rather than a tonic effect on my clients. They 
found it hard to believe that anyone so naive could be honest, 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘ Points in Practice ’’ Department, ‘‘ The Solicitors’ Journal,” 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1. Questions can only be accepted from registered 

subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule IV—CALLING IN DECONTROLLED MORTGAGES 


(Y. We hold two freehold mortgages for a client and both 
mortgages were up to the new Rent Act protected by the 
Rent and Mortgage Interest Restriction Acts. Since both 
the properties affected are now of the rateable value of £30, 
they now become decontrolled. As we understand it, at the 
expiration of fifteen months from 6th July, 1957, the mortgages 
can be called in. How soon can notice be given to the 
mortgagors, and to take effect from which date, and what 
length of notice is required ? In the meantime, can the interest 
be raised, which now stands at £4 5s. per cent. ? 

A, By Sched. IV, para. 12, to the Rent Act, 1957, the Rent 
Acts apply to mortgages of decontrolled premises for fifteen 
months after the time of decontrol as if the Acts had not ceased 
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“ SHOP” 


and was there not a catch in it somewhere? (In vain to 
point to unsolicited reductions in fees, waiver of commission 
and a long association with the testator in the same masonic 
lodge.) So I wrote to an American lawyer friend for a 
confidential report, expecting the usual “ nothing known 
against him.” Instead of this I hear that, in the district where 
our suspect practises, the standard reference book “ rates 
lawyers based upon their ability on a scale ranging from 
A to E”’ and it seems that the editors “ rate him as C, which 
is not a good rating for a lawyer of that experience. They 
also give a rating for general reliability, on which he has the 
highest rating.’’ And, finally, for good measure, I am told 
that he has a “ personal worth ” of $30,000 to $50,000, and 
a good record for paying his bills ; he is entirely reliable and 
honest and of adequate legal ability for the purpose in hand 
but “extremely slow.” 

It gives me some satisfaction to reflect that this is exactly 
the impression that his misbegotten letter made upon me— 
a good old plodder, as so many of us are. It is nice to know 
that they have them in America too. But satisfaction is soon 
effaced by apprehension. Is it not ‘“ well established ’’ (as 
one says of authorities that one is too idle to consult) that 
nearly every American practice sooner of later “ catches on ’’ 
here ? How long will it be, I wonder, before we are graded 
A to E (or possibly A to Z) with informative footnotes on 
our “‘ personal worth’’? Just a matter of time, I fancy, 
before you will be able to look up this diarist in the local 
Whitaker and find him graded, say, X (“not a good rating 
for a lawyer of that age”). Or perhaps we shall all be 
stamped with lions, if we are fresh-laid. “ Escrow.” 


PROBLEMS 


to apply to those premises. Accordingly, therefore, the 
mortgages can be called in at the expiration of those fifteen 
months subject to any terms of the mortgages themselves. 
Notice cannot be given until after the fifteen months has 
ended, for if given before it would be unlawful under s. 7 of 
the 1920 Act, and the interest cannot be, raised during the 
fifteen months’ period. After the expiration of that period 
the notice required, subject to any provisions of the mortgages, 
will be three months (see Law of Property Act, 1925, s. 103). 


Notice to Quit—SERVICE BY AGENT 

Q. We have served a Form S Notice on behalf of Mr. A, 
who provided the purchase money on the purchase of the 
property the subject of the notice, but by arrangement the 
property was transferred to his daughter, Miss A, as nominee, 
who in turn executed a declaration of trust in favour of her 
father, Mr. A. On the completion of the purchase the tenant 
was sent a notice authorising him to pay all future rents to 
Mr. A’s nominee (Miss A), but has, in fact, paid them to 
Mr. A. On being served with the notice referred to, the tenant 
has taken exception to it, contending that Miss A and not 
Mr. A is the owner of the property, basing his contention on 
the authority to pay rent already referred to. We have, 
however, written the tenant confirming that Mr. A is not 
only the owner of the property but holds the title deeds and 
documents and that Miss A is trustee only on behalf of Mr. A. 
In the circumstances stated, are you of the opinion that a 
further Form S should be served by Miss A on the tenant ? 

A. It would appear from the facts as given that the legal 
estate is vested in Miss A, who holds it on trust for her 
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father, Mr. A. That being so, it is Miss A who must serve 
the notice. However, an agent can serve a notice to quit 
on behalf of his principal, provided he had been duly authorised 
to do so at the time of the service and the tenant had reason 
to believe that the authority existed. On the facts it would 
seem difficult for the tenant to establish that he did not know 
that Mr. A acted as Miss A’s agent. Further, an agent can 
appoint another agent to act on the principal’s behalf, but 
this second agency must be recognised by the principal. 
It would seem arguable therefore that the notice served by 
you as agent for Mr. A, who in turn was acting as agent for 
Miss A, was valid, and we incline to this view. As, however, 
it is still possible to serve a Form S Notice expiring on 
6th October, 1958, a prudent course would be to serve another 
on behalf of Miss A to avoid possible complicated legal 
proceedings when the notice expires. 


Rent Paid in Excess of New Rent Limit 

Q. We have a number of cases where rents paid by tenants 
are in excess of the new rent limit under the Rent Act, 1957. 
We shall be obliged if you will confirm our views in these 
matters as follows: (1) The existing rent remains the recover- 
able rent under the Act. (2) Notwithstanding the repeal of 
the old Rent Acts, it is still open to the tenant to apply to 
the county court under s. 19 of the Rent Act, 1957, for 
determination of the recoverable rent, which, in effect, will 
be a determination of the standard rent under the old Rent 
Acts. (3) The court having made the determination as in (2) 
above, it is open to the tenant to apply for a refund of excess 
rent up to two years’ overpayment. 

A. (1) We agree that the existing rent limit is the rent 
recoverable under the tenancy for the “ basic rental period ”’ 
(s. 1 (3)), the “ basic rental period ”’ being the rental period 
comprising the commencement of the Act (s. 25 (1)), which 
was 6th July, 1957. (2) Also that, the Rent, etc., Restrictions 
Act, 1923, s. 11, having been repealed but replaced by the 
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Rent Act, 1957, s. 19, an application can be made under 
the new enactment to determine the rent recoverable ; and 
that this, if no permitted increases had been validly notified 
before 6th July, 1957, would be the amount of the then 
standard rent. (3) Also that the right to recover overpayments 
conferred by the Increase of Rent, etc., Restrictions Act, 1920, 
s. 14 (1), limited to two years’ overpayments (and the two 
years being up to date of action or deduction: Diment vy. 
Roberts {[1925| 1 K.B. 9) by the Rent, etc., Restrictions 
Act, 1923, s. 8 (2), as amended by the Increase of Rent, etc. 
(Restrictions) Act, 1938, s. 7 (6), is available. 


Requisitioned Houses 


Q. The owner of a large house in London with only some 
seven years of the lease to run had the house requisitioned 
and the council concerned have turned it into four flats. The 
requisition rental being paid is only £130 per annum. The 
house as a whole has a rateable value exceeding {40 and 
appears to be decontrolled by the Rent Act. The occupiers of 
the flats are of course licensees of the council whose rents could 
be increased. (1) Is decontrol immediate or must the owner 
serve upon the requisitioning authority notice in Form S? 
(2) Can the owner obtain a higher requisition rental based 
on rents which could be obtained for the premises when 
decontrolled ? 


A. The Rent Act, 1957, does not affect the position of 
houses which are still requisitioned by local authorities. The 
local authority is not a tenant protected by the Rent Acts 
and therefore the fact that the rateable value of the whole 
house exceeds £40 is immaterial. The position is entirely 
governed by the statutory powers relating to requisitioning. 
There is no provision for the increase of rental compensation 
paid by local authorities and possession can only be obtained 
on certain special grounds (see ss. 3, 4, 5, 6 and 7 of the 
Requisitioned Houses and Housing (Amendment) Act, 1955). 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”’] 


The Rent Act, 1957—Decontrol 


Sir,_-The point does not seem to have been very widely noticed 
in the profession, that the 1915 Rent Restriction, giving the first 
statutory protection from eviction, was a true revival in our 
century of feudalism, the essential of which is that in considera- 
tion of military service the Crown protects the people in the 
tenure of their homes. The security given by feudalism gave 
a great impetus to the development of the land as well as securing 
home life and thus strengthening the great civilising tendencies 
which, out of chaos, built the country up. 

The Rent Acts and the Landlord and Tenant Acts of our 
times are a true revival of this highly important governmental 
principle for giving security in exchange for loyalty. 

Therefore, I personally have not the slightest doubt that 
under the present leader the present Government will reverse 
the 1957 Rent Act, and restore and extend the previous statutory 
protection of tenants throughout this country. The common 
sense of doing so is too obvious, and the leader in question will 
never allow a general state of insecurity for tenants of all sorts 
to take place, and is far more likely to re-introduce full statutory 
protection on a much improved and extended basis. 


It is also obvious that the Government will insist on relating 
statutory protection for tenants, to a high standard of care for 
their houses, which is another feudal principle. I am confident 
that the main principle will be, as before, to give the people 
security because the people have served and would again serve 
the country—just that, without any frills. It was that in 1915, 
that in 1939, and that is what it will have to be again—at once. 


OLIVER L. MARLow. 


London, W.11. 





The Cheques Act, 1957 


Sir,—Mr. Rudd in his letter (ante, p. 778) points out that the 
Cheques Act perpetuates the weakness of s. 82 by insisting on the 
absence of ‘‘ negligence ’’ as a prerequisite of protection for the 
collecting banker. Much as we may dislike this Act we cannot 
accuse it, nor indeed the parent Act, of defining negligence. 
Indeed it lays down what negligence is to be deemed not to be ; 
but it is the courts that have widened the scope of negligence by 
their ‘‘ successive interpretations ”’ as he admits. 

What does Mr. Rudd want ? It is at the point of entry to the 
banking system that most care is expected: would he have a 
situation where his property could be paid into a bank and 
handled negligently with no redress to himself ? This protection 
originated in the legal requirement that banks should present 
crossed cheques for payment. The law insisted in effect that these 
instruments be paid “if crossed generally to a banker, and if 
crossed specialiy to the banker to whom it is crossed ...”’ In 
exchange for the burden of collecting crossed cheques imposed on 
the banks by the Drafts on Bankers Act, 1858, and the Crossed 
Cheques Act, 1876, the correlative protection of s. 12 of the latter 
Act was accorded. The extension of this protection to uncrossed 
instruments, far from removing an anomaly, actually introduces 
one (cf. Paget, 5th ed., p. 161). 

One further point arises out of H.N.B.’s article. Is not 
s. 6 (2) included rather to preserve the present range of fully 
negotiable instruments ? Is not the question of indorsements on 
transferred cheques (which may or may not be “ negotiated ”’) 
largely irrelevant ? 

P. McLAuGHLIn. 

St. Albans, 
Hertfordshire. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum Of become free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
Se. Dunstan’s, 1 South Audley Street, London, W.x 








St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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MERCANTILE 
DEPOSIT ACCOUNTS 


can be opened with sums ranging 
from £500 to £100,000. 


MERCANTILE 
DEPOSIT ACCOUNTS 


currently earn 8} per cent per annum subject to six 


months’ notice of withdrawal, or 8 per cent per 
annum subject to three months’ notice of withdrawal. 


MERCANTILE 
DEPOSIT ACCOUNTS 


are a safe method of employing surplus funds. 
The Company’s capital and reserves exceed 
£24 million, and group assets exceed £154 million. 






Apply for brochure to: 
The Secretary (Dept. O. 13) 


MERCANTILE 


CREDIT COMPANY LIMITED 


ARGYLL HOUSE, 
246-250 REGENT STREET, 
LONDON, W.1. 
TELEPHONE: REGENT 7222 (20 LINES) 














SIR WINSTON CHURCHILL URGES YOU TO 


HELP 30,000 LIMBLESS 
EX-SERVICEMEN 











Many of the 30,000 British Limbless ex-servicemen are com- 
pletely unable to help themselves. All are gravely handicapped 
but none need lose hope, provided they are given help in 
conquering their disability. More money is urgently needed to 
acquire, maintain and equip homes in which they can be given 
a period of convalescence or care and comfort in their old age. 


Donations and legacies should be made to :— 


Major the Earl of Ancaster, T.D., B.L.E.S.M.A. Chairman of Appeal, 
or Mrs. C. Frankland Moore, M.B.E., Honorary Secretary of Appeal 


31 PEMBROKE ROAD, KENSINGTON, LONDON, W.8 
Telephone: WEStern 4533 


BRITISH LIMBLESS EX-STRVICEMEN’S ASSOCIATION 


(Registered in accordance with the National Assistance Act, 1948) 




















The only Society supporting 
missionary and relief work 
in the lands of the Bible 





MISSIONS’ AID SOCIETY 


(founded by the 7th Earl of Shaftesbury with the Lord 
Kinnaird as its first Treasurer over 100 years ago) 


needs 
Legacies Subscriptions Donations 


Missions receive grants special funds 

are opened for victims of earthquake 

and similar catastrophes in the lands of 
the Bible 


ENDOWMENTS 


can be made for children in Homes, 
Orphanages, Hospitals and Schools 


Information gladly supplied by the Hon. Secretary, 
230AB COASTAL CHAMBERS, 172 BUCKINGHAM PALACB 
RoapD, LONDON, S.W.|1 


Chairman - - - Rev. Dr. IRVONWY MORGAN, M.A. 
Hon. Treasurer - - - Tue Rev. DAVID S. T. IZZETT, M.A, 
Patron, Rev. Dr. WESTON H. STEWART, C.B.E., D.D., Bishop in Jerusalem 


PROTESTANT - NON-DENOMINATIONAL 
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HIRE-PURCHASE ACT, 1938: IMPLIED CONDITIONS 
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AND WARRANTIES 


THERE are few reported decisions on the application of the 
conditions implied in s. 8 of the Hire-Purchase Act, 1938. That 
section provides (inter alia) that in every hire-purchase agreement 
subject to the Act (not being in relation to second-hand goods) 
there shall be an implied condition that the goods shall be of 
merchantable quality except as regards defects of which the 
owner could not reasonably have been aware at the time of the 
agreement or as regards defects which the hirer’s examination 
ought to have revealed. The section further provides that the 
implied condition shall be so implied notwithstanding any 
agreement to the contrary. 

It is provided by the same section that where the hirer expressly 
or implicdly makes known the particular purpose for which the 
goods are required, there shall be an implied condition that the 
goods shall be reasonably fit for that purpose: but a provision 
in the agreement excluding this condition can be relied on by 
the owner provided he proves that it was brought to the hirer’s 
notice and its effect explained to him before the agreement was 
made. 

These provisions were recently considered in Mohar Investment 
Co., Ltd. v. Wilkins before His Honour Judge Sir Godfrey 
Kussell-Vick, O.C., at Edmonton County Court (11th November, 
1957). The plaintiffs, a hire-purchase finance company, claimed 
for arrears of instalments under a hire-purchase agreement in 
respect of an Alba television set costing £100 13s. which had been 
installed in the defendant’s house in September, 1955. By his 
defence the defendant denied that the set was in working order 
when installed and said it had never been in proper working 
order by reason whereof the plaintiffs were in breach of their 
obligations under the Hire-Purchase Acts, 1938 and 1954. He 
counter-claimed for damages for loss of use of the television set 
during the period from its installation up to the time when he 
purchased another television set in October, 1956, and for repairs 
made to the set in an effort to make it work satisfactorily. The 
defendant had paid #48 2s. 6d. out of the total purchase price. 

The lire-purchase proposal form contained an acknowledgment 
by the defendant that he had examined and taken delivery of the 
goods, the subject of the hire-purchase agreement, and was 
satisfied with their condition and their fitness for the purpose indi- 
cated on the proposal form (upon which the hiring agreement was 
based). The agreement itself also contained a statement that 
the hirer certified and declared (inter alia} that before signing the 
agrcement he understood that: ‘“‘ Except so far as any specific 
guarantee may be given direct to the hirer by the manufacturer 
of the goods no guarantee warranty or condition is given with the 


goods that they will be suitable for any particular purpose or 
satisfactory. In selecting the goods I rely solely on my own 
judgment,” and “‘ I have read and agreed the terms and conditions 
hereof.” 

Clause 5 of the terms and conditions provided that ‘‘ The 
hirer shall be entitled to the benefit of any specific guarantee 
which may be given direct to the hirer by the manufacturer of the 
goods but the hirer agrees that no statutory or other warranty 
or condition express or implied on the part of the owner as to the 
fitness of the goods for any particular purpose or subject to the 
provisions of s. 8 (1) of the Hire-Purchase Act, 1938, as to their 
description, state, quality or condition is given or is to be implied 
and subject only as aforesaid, all such warranties and conditions 
are expressly excluded from this agreement.” 

Judge Sir Godfrey Russell-Vick said he was quite satisfied 
after hearing all the evidence that the television set had only 
worked for about six weeks during the period of ten months 
since it had been installed and that even during the six weeks 
it had worked very badly. He was therefore satisfied that the 
set was not of merchantable quality. It followed that the 
plaintiffs had contravened the provisions of s. 8 (1) (d) of the 
Hire-Purchase Act, 1938, which provided that there was an 
implied condition that the goods supplied under a hire-purchase 
agreement to which the Act applied should be of merchantable 
quality. 

He said that it was quite clear from the provisions of s. 8 (3) 
of the Hire-Purchase .\ct, 1938, that the Legislature intended that 
persons who signed hire-purchase agreements, which they had 
not read, should be protected against the consequences of their 
own folly. That section (¢nfey alia) provided that the warranties 
and conditions set out in s. 8 (1) of the Act should be implied, 
notwithstanding any agreement to the contrary. It followed 
that the certificate and declaration signed by the hirer did not 
rule out the implied condition that the goods should be of 
merchantable quality. 

l'rom the provisions of the Act and by virtue of the decision 
in Karsales (Harrow), Ltd. v. Wallis {1956} 1 W.L.R. 936 he 
was satisfied that the plaintiffs had not fulfilled their obligation 
to supply a set which was of merchantable quality. He therefore 
gave judgment for the defendant on the claim with costs. He 
further ordered that the television set should be returned to the 
plaintiffs and that no further instalments should be payable 
under the agreement. He also awarded the defendant £50 
damages plus £2 5s. for the cost of repairs, and gave judgment 
accordingly on his counter-claim with costs. 


“THE SOLICITORS’ JOURNAL,” 28th NOVEMBER, 1857 


On the 28th November, 1857, Tite SoLicitors’ JOURNAL said : 
“There can be no doubt that the great body of the 
profession is prepared to accept with approval the institution of a 
preliminary examination for articled clerks. The advantages are 
obvious and indisputable. It is greatly to the benefit of a 
solicitor, and indirectly for the benefit of the public, that he should 
have received a good education and that he should have brought 
the results of his education into a definite shape The 
whole character of the profession will be raised . and thus the 
. will benefit It is only when we come to particulars 
that differences obtrude themselves. We need scarcely say that no 
person already articled will be subjected to any examination 
except the legal one through which he must pass prior to his 
admission. But when we come to think how the examination 
should practically be carried on, many questions arise... In 


class 


June last the Council of the Incorporated Law Society 
announced that they proposed ‘to recommend to the judges to 
authorise an examination for the purpose of ascertaining 
that the candidate possessed an adequate knowledge of the Latin 
and French languages and of English history, geography, 
arithmetic and book-keeping ’ On the subjects we have 
little to remark except, perhaps, that the requirement o! 
book-keeping is of doubtful utility but the proper time of 
examination is a most important question. We think that every 
consideration points to the expediency of establishing the general 
rule that all clerks should be examined before they receive 
their articles We think . that there should be a 
dispensing power, to be jealously guarded and most cautiously 
exercised ; but that, unless in cases clearly exceptional, every 
future clerk should be examined prior to receiving his articles . . .’ 





The annual dinner of the Mip-Essex Law Socirty was held at 
Chelmsford on 25th October, when the president, Mr. T. F. Hunt 


of Romford, welcomed some seventy-two members and_ their 
guests. 


Amongst those present were Sir Edwin Herbert, K.B.E., 





LL.B., James Stirling, O.C., the Mayor of Chelmsford, and the 
presidents of the Suffolk and North Essex Law Society, the 
Southend-on-Sea and District Law Society and West Essex Law 
Society. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


INTERNATIONAL LAW: IMMUNITY: IMPLEADING 
FOREIGN SOVEREIGN: MONEY BELONGING TO 
ONE SOVEREIGN TRANSFERRED TO DEFENDANT AS 
SERVANT OF ANOTHER FOREIGN SOVEREIGN 
Rahimtoola v. Nizam of Hyderabad and Another 


Viscount Simonds, Lord Reid, Lord Cohen, Lord Somervell of 
Harrow and Lord Denning. 7th November, 1957 


Appeal from the Court of Appeal ({1957] Ch. 185 ; ante, p. 110). 


Money standing to the account of the Nizam of Hyderabad and 
his government at the Westminster Bank, Ltd., was in September, 
1948, when India was invading Hyderabad, transferred by 
Moin Nawaz Jung (‘‘ Moin’’) (one of the persons entitled to 
operate the account) into the name of Habib Abrahim 
Rahimtoola, then High Commissioner for Pakistan in the United 
Kingdom, who received the money on the instructions of the 
Foreign Minister of Pakistan. He claimed no beneficial interest 
in the fund. In May, 1954, the Nizam’s solicitor wrote to 
Rahimtoola informing him that the moneys transferred were the 
plaintiffs’ moneys and transferred without the plaintiffs’ authority. 
The Nizam and his government brought an action against 
Moin, Rahimtoola, and the Westminster Bank, claiming the 
money as money had and received to the use of the plaintiffs ; 
there was also a claim against Moin that he had transferred the 
money in breach of duty. Rahimtoola, by his motion, asked 
that the writ in the action and the concurrent writ of summons 
giving leave to serve out of the jurisdiction be set aside as against 
Rahimtoola, and that the proceedings be stayed as against the 
Westminster Bank on the ground that the action impleaded a 
foreign sovereign, namely, Pakistan, or sought to interfere with 
the right or interest of the Government of Pakistan in that money. 
That government made no claim to any beneficial interest in the 
fund, and the claim to immunity was based on the fact that the 
legal title te the debt was vested in Rahimtoola as High Com- 
missioner for Pakistan. [or the Nizam it was contended, inter 
alia, that Rahimtoola held the debt as trustee for the Nizam. 
Upjohn, J., held on the evidence before him that it had not 
been established that the moneys had been transferred to 
Rahimtoola without the Nizam’s authority, and he held that the 
doctrine of sovereign immunity applied and directed that the 
writ and concurrent writ should be set aside as against Rahimtoola 
and that the action should be stayed against the Westminster 
Bank. The first plaintiff, the Nizam of Hyderabad, appealed. 
3efore the appeal was heard the second plaintiff, the State of 
Hyderabad, assigned all its interest in the moneys in dispute to the 
Nizam, and immediately after that assignment the State of 
Hyderabad, as the result of Indian legislation, ceased to exist 
and the appeal was continued by the Nizam alone, who became 
the sole plaintiff. The Nizam, before the hearing in the Court of 
Appeal, filed an affidavit in which he stated that the fund had 
been transferred to Rahimtoola without the Nizam’s authority. 
The appeal having been allowed, Rahimtoola appealed to the 
House of Lords. 

Viscount SIMoNDs said that the first question was in what 
capacity did the appellant accept a transfer of the funds and 
become the customer to whom the bank was primarily account- 
able. If a defendant could be identified with a sovereign State, 
he need prove no more in order to stay the action against him. 
Also, as soon as it was proved that, guoad the subject-matter of 
the action, he was the agent of the sovereign State so that the 
interest or property of the State were the subject of adjudication, 
the same result was reached (see Compania Naviera Vascongado 
v. Steamship Cristina |1938] A.C. 485, 490). The Court of Appeal 
had failed to observe these propositions. The Government of 
Pakistan were the principals for whom the appellant held the 
account in question. The property was situate in this country. 
A suit by a third party, the Nizam, was calculated to interfere 
with the title of the appellant and his principals and with their 
possession or control of the property. It could be maintained 
only if the Government of Pakistan took a course which their 
sovereign dignity entitled them to reject and descended into the 





arena. It might be said that ‘“ possession ’’ was not an apt word 
in connection with a chose in action, but “ possession’ and 
“control,” whether used together or separately, were apt to 
describe the relation in which an owner stood to the property 
which he owned. If a bank held valuables on account of a foreign 
government or its agent, that government could deny the juris- 
diction of an English court to adjudicate on their rights in regard 
to the valuables. Whether the property was a gold bar or a 
debt, the Government of Pakistan was the legal owner and was 
entitled to refuse to have its title investigated (see United States 
of America v. Dollfus Mieg et Cie S.A. 1952] A.C. 582). There 
were two other aspects of the matter. An argument which 
found favour with the Court of Appeal was that the account was 
transferred to the name of the appellants by a mistake of fact 
or other wrongful act ; the appellant and the bank were informed 
of the wrongful act and of the Nizam’s claim before the appellant 
had dealt with the account in any way; therefore, it was con- 
cluded, the appellant was liable in this suit to repay the Nizam, 
and there was no need to consider any question of sovereign 
immunity. This argument should be rejected. His lordship 
was not concerned to deny that in a suit in which private persons 
only were concerned the rule in Buller v. Harrison (1777), 
2 Cowp. 565, might prevail, though in any case the principal 
should not be denied the opportunity of asserting that the money 
was not paid to his agent in consequence, for instance, of a mistake 
of fact. The claim here was that money was paid to the 
appellant in trust for the Nizam, or as money due and owing to 
the Nizam, or as money had and received to the use of the 
Nizam. These matters directly concerned the principal on whose 
behalf the appellant received the money. They could not be 
determined without impleading him. Therefore, they could not 
be determined at all. The second matter was that the cases in 
which the question had been that of a claim bya foreign sovereign 
to a trust fund subject to the administration of the court were 
irrelevant. The Government of Pakistan had never admitted 
that its agent or itself was a trustee for the Nizam. ‘That fact 
could not be established because the Government, through its 
agent, declined the adjudication of the courts. The action should 
not be allowed to proceed against the bank alone. Since the 
legal title was in the Government, it could not in substance 
be anything but a grave interference with its property for a 
third party to sue the bank and, if the suit were successful, to 
recover from the bank the money to which it was nominally 
entitled. The appeal should be allowed. 

The other noble and learned lords agreed in allowing the appeal. 
Appeal allowed. 

APPEARANCES: MacKenna, Q.C., Wilberforce, O.C., and 
Oliver Smith (Sanderson, Lee, Morgan, Price & Co.) ; Sir Andrew 
Clark, Q.C., and Samuel Cooke (Bailey & Co.); Cross, Q.C., 
Eustace Roskill, O.C., and Peter Foster (Freshfields). 


[Reported by F. Cowper, Esq., Barrister-at-Law] 


, 


[3 W.L.R. 884 


Court of Appeal 


COSTS: ORDER THAT TWO ACTIONS BE 
LISTED AND TRIED TOGETHER: NO 
JURISDICTION TO MAKE ORDER ANALOGOUS 
TO BULLOCK ORDER 


John Fairfax & Son Pty., Ltd. v. E. C. de Witt & 
Co. (Australia) Pty. Ltd. 


Jenkins, Parker and Pearce, L.JJ. 18th October, 1957 


Appeal from Gorman, J. 

In interpleader proceedings, an order was made by consent 
that the action in which the interpleader summons was issued, 
the parties to which were EF, Ltd., and D, Ltd., should be listed 
and tried together with another action, the parties to which were 
F, Ltd., and D, Ltd. At the trial, F, Ltd.’s action against 
D, Ltd., failed, but E, Ltd.’s action against D, Ltd., succeeded. 
Both actions arose out of the making of certain advertising 
agreements. Gorman, J., refused, on the grounds of want of 
jurisdiction, to make an order that F, Ltd., pay D, Ltd.’s costs 
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E, Ltd., against D, Ltd. D, Ltd., 


of the action brought by 
appealed. 

JENKINS, L.J., said that the order sought was analogous to 
what was known as a Bullock Order, which was frequently made 
between co-defendants or between a defendant and a third party 
where one or the other of the parties concerned had_ been 
substantially responsible for the litigation. But those orders 
were confined to orders for costs made as between parties to the 
proceedings. The question now to be decided was whether the 
judge was right in holding, as he did, that there was no jurisdiction 
to make such an order in a case like the present one where there 
were in origin two actions and these actions were not consolidated, 
but were, by consent, listed so that they would come on together. 
It had been contended that the court had such jurisdiction and 
reliance was placed on the very wide words of R.S.C., Ord. 65, 
r. 1. He (his lordship) was unable to accept that argument. 
When the rule stated that costs were to be in the discretion of the 
court or judge, it could not mean that the court or judge could 
direct the costs in question to be paid by any person the judge 
might choose, whether that person was a party to the proceedings 
or not. Some limit must be placed on the language and he (his 
lordship) should have thought it reasonably plain that the limit 
was this: that the court had a discretion to order the costs of 
and incident to all proceedings to be paid by the parties to those 
proceedings, or any of them, as the court in its discretion thought 
right. If that be so, it seemed to him there must be an end of 
the argument, for what was contended was that there was 
jurisdiction in the court to direct that the unsuccessful plaintiff 
in one action should pay the defendant in that action the costs 
of a different proceeding to which that plaintiff was not a party. 
That, as he understood it, would be the result of holding that 
there was a discretion of the kind contended for in this case. 
He did not think that could be right, and he founded himself on 
the language of the rule and on the reasons he had attempted 
briefly to express. He would dismiss the appeal. 

PARKER, L.J., agreeing, said that for his part he confessed 
that in cases where consolidation was not possible, it was not 
only convenient that this order should be made, but in the 
interests of justice it might be that the court should have power 
to deal with all the costs of the proceedings tried together. But 
under the rules, he was quite satisfied that that could not be 
done at present. 
agreed. 

APPEARANCES : Stephen Chapman, O.C., and M. J. Turner 
(Henry Pumfrey & Son); R. W. Goff, O.C., and H. J. Astell Burt 
(Bell, Broderick © Gra\ ay 


(Reported by J. A. Grirrirus, Esq., Barrister-at-Law] 


PRarce, 1.J.. Appeal dismissed. 


[3 W.L.R. 877 


BUILDING SAFETY REGULATIONS: SCAFFOLD 
PROVIDED BY HEAD CONTRACTOR: 
SUB-CONTRACTOR’S DUTY TO CHECK 
STABILITY 
Clarke v. E. R. Wright & Son (a firm) and Another 
Lord Evershed, M.R., Romer and Ormerod, L.J J. 
30th October, 1957 

Appeal from Southampton County Court. 

A glazier standing on a ladder resting on a scaffold was injured 
when the ladder slipped and fell to the ground because the scaffold 
was unstable and had leaned outwards from the building. He sued 
his employers, the first defendants, and also the builders who 
had erected the scaffold. It was not disputed that until the day 
before the accident happened the scaffold had been stable, but 
the supports which tied it to the building had been removed 
shortly before he arrived to begin his work for the day so that 
the windows could be glazed more easily. Thereafter the scaffold 
was attached to the wall of the building by putlogs penetrating 
the brickwork for three inches and it was supported by braces 
buttressing the uprights towards the building. The employers 
had not inspected or taken any steps to see whether the scaffold 
was stable before their employee began to work on it, but the 
county court judge found against the builders only, and awarded 
£100 by way of general damages and £100 for special damages. 
The plaintiff appealed, contending that the employers were 
wrongly acquitted from all liability and that the damages 
awarded were wholly inadequate for an injury which the agreed 
medical reports showed to be permanent. The actual injury 
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was a fractured lumbar process but it had aggravated an existing 
latent spondylosis with the result that the plaintiff was thereafter 
unable to lift heavy weights. On appeal it was conceded that the 
onus was on the plaintiff to prove that the employers’ failure 
to take express steps to inspect the scaffold (as required by 
reg. 21 of the Building (Safety, Health and Welfare) Regulations, 
1948) had been responsible for or contributed to the damage 
suffered by him. « 

Lorp EversHED, M.R., said that the duty imposed on an 
employer by reg. 21 was to take “‘ express steps ”’ to satisfy himself 
of the stability of a scaffold and that went beyond mere inspection. 
In this case there was no evidence that if they had taken proper 
steps they would not have discovered what turned out to be the 
cause of the accident, viz., the removal of the supporting ties 
and the inadequate foundations for the braces which, according 
to the expert evidence, ought to have been secured on a solid 
base. The statutory requirement had to be satisfied before use 
by the employee—that meant that the employer had to satisfy 
himself as to the stability of the scaffold in the condition in 
which his employee would be called upon to use it. The plaintiff 
had on a balance of probabilities established that the employers’ 
breach of reg. 21 had contributed to the accident and the damages 
should be apportioned as to one-fifth to them and four-fifths to 
the builders. Referring to the award of damages his lordship 
referred to Phillips v. Price, The Times, 30th October, 1957, and 
Wilson v. Pilley |1957} 1 W.L.R. 1138, in both of which the 
Court of Appeal had said that the court would rarely interfere 
with the quantum of damages awarded by the judge. But as in 
those cases he, his lordship, was satisfied that there had been a 
wholly erroneous estimate according to modern standards. 
Accordingly he increased the award for general damages to £250. 

RomER and OrMEROD, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Eric McLellan (Maltz, Mitchell & Co., for 
Bernard Chill & Axtell, Southampton) ; Stephen Chapman, O.C., 
F. B. Purchas and Giles Rooke (Barlow, Lyde & Gilbert) ; Robert 
Hughes and John Southam (Park Nelson & Co., for Footney, 
Tavlor & Lawrence, Romsey). 

Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 1191 
COURT OF APPEAL: NOTICE OF APPEAL: 
FORM: SPECIFYING GROUNDS OF APPEAL 
Taylor v. John Summers & Sons, Ltd. 


Jenkins, Parker and Pearce, L.JJ. 11th November, 1957 

\pplication for further and better particulars of the plaintift’s 
notice of appeal. 

The defendants applied for further and better particulars of the 
plaintiff's notice of appeal against the dismissal of his claim 
against the defendants, his employers, for damages for personal 
injury. The claim was based on (a) breach of statutory duty ; 
(b) negligence at common law. Particulars were sought under 
the following paragraphs of the notice of appeal: ‘ (1) That the 
judge misdirected himself in law and on the facts. (2) That the 
judge was wrong in holding that the defendants, their servants 
or agents, were not guilty of negligence as alleged. (3) That the 
judge was wrong in holding that the defendants, their servants 
or agents, were not in breach of s. 26 (2) of the Factories Act, 
1937, as alleged. (4) That the judge ought to have held that the 
defendants, their servants or agents, were in breach of duty 
towards the plaintiff in each of the foregoing respects and that 
such breaches were the cause of the accident sustained by the 
plaintiff.” 

Jenkins, L.J., said that on an application of this sort some 
regard must be had to the intention of Ord.5s, r.3 (2). In that con- 
nection he would draw attention to what was said by Denning, L. J., 
in Sansom v. Sansom (1956) 1 W.L.R. 945. Bearing in mind 
those observations of Denning, L.J., it seemed to him (his 
lordship) that the grounds of appeal in the present case were 
plainly sufficient with one reservation, and that was that he 
had some doubt as regards the first one. But counsel for the 
plaintiff disclaimed any intention of raising on ground 1 any 
matter which was not already particularised in grounds 2, 3, 4 
and 5; and he (his lordship) thought that was not only a very 
proper statement to make but it was really a statement which 
counsel was bound to make, not by way of concession but for 
the reason that the remaining grounds of appeal embraced 
between them the whole of the issues of law and of fact raised 
in the action, so that ground 1 could not add anything to the 
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grounds specifically given. Ground 1, in effect, was mere 
surplusage, which he thought would have been better left out, 
or perhaps would better have appeared at the end of the grounds 
of appeal introduced by the words “ in the premises,’’ or some 
language of that sort, showing that it was merely a collecting 
and sweeping up of that which had gone before. These applica- 
tions for particulars of grounds of appeal were by no means to 
be encouraged. Having given the best consideration he could 
to the defendants’ application, he had come to the conclusion 
that there was no substance in it, and that it should be refused. 

PARKER and PeEarcE, L.JJ., agreed. Application refused. 

APPEARANCES: W. L. Mars-Jones, Q.C., and Esyr Lewis 
(Carpenters, for Laces & Co., Liverpool) ; Norman Richards, Q.C., 
and Geoffrey Howe (Russell, Jones & Walker). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 1182 


Chancery Division 


TRADE MARK: INFRINGEMENT: BONA FIDE 
USE OF OWN NAME 


Baume & Co., Ltd. v. A. H. Moore, Ltd. 


Danckwerts, J. 23rd October, 1957 
Action. 


The plaintiffs, an English company, carried on the business of 
the sale of watches and were the proprietors of the registered 
trade mark ‘‘ Baume.’”’ The defendant company, who carried 
on business in the sale of, inter alia, watches, sold watches bearing 
the mark ‘“‘ Baume & Mercier, Genéve,”’ or ‘‘ Geneva’’; these 
watches were manufactured by a Swiss company called Baume & 
Mercier S.A., who had manufactured watches for many years. 
The plaintiffs claimed an injunction restraining the defendants 
from infringing the plaintiffs’ registered trade mark and passing off. 
The Trade Marks Act, 1938, s. 8, provides: ‘‘ No registration 
of a trade mark shall interfere with—(a) any bona fide use by a 
person of his own name or of the name of his place of business, 
or of the name, or of the name of the place of business, of any 
of his predecessors in business . . .”’ 

DANCKWERTS, J., said that the issues were first, whether the 
use by importers of the name ‘‘ Baume & Mercier, Genéve,”’ 
would be lable to cause confusion in the course of trade; and 
secondly, assuming that that was so, whether a defence was open 
to the defendants in respect of the trade mark under s. 8 of the 
Act. As regards passing off, the position was very similar, the 
salient point being whether the use of the name in the manner 
which had occurred was likely to cause confusion, and whether 
there was again a defence of honest user of the makers’ own 
name. On the whole, there was some probability that confusion 
might occur in England in respect of the sales of the watches. 
The word “ bona fide’’ normally meant the honest use by the 
person of his own name, without any intention to deceive anybody 
or without any intention to make use of the goodwill which had 
been acquired by another trader. In the circumstances of the 
present case the use by Baume & Mercier S.A. of their name in 
the manner in which it had been used was bona fide for the 
purposes of s. 8. As to whether the use by Baume & Mercier 
of that name as a mark, for the purposes of indicating the origin 
of the goods, in spite of the language of the section and in spite 
of its being their own name, was none the less not protected by 
the section, if one was going to say that s. 8 merely applied to 
things like putting the name of a person above his business or 
possibly putting it at the head of his notepaper and using it as 
part of the name of his company, then the protection provided 
by s. 8 was of an extremely limited character. But it would not be 
right to put any such limitation on the excepting provision 
to prevent a person being harried in respect of the perfectly 
innocent and honest user of a name connected with himself for 
the purposes of selling his goods. In the present case the use 
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of the name in respect of the watches was a bona fide use by the 
makers of their own name, and, therefore, was protected by the 
provisions of s. 8. Accordingly, the defence prevailed in this 
respect and the action failed. Judgment for the defendants. 

APPEARANCES : John Whitford (Cummings, Marchant & Ashton); 
F. E. Skone James (Stollard & Limbrey). 


(Reported by J. D. Pennincron, Esq., Barrister-at-Law] [3 W.L.R. 870 


Queen’s Bench Division 


FACTORY: DEFINITION: PRISON WORKSHOP 
NOT A FACTORY 
Pullin v. Prison Commissioners 


Lord Goddard, C.J. 6th November, 1957 
Action. 


On 9th November, 1951, after a conviction for larceny, the 
plaintiff was committed to Pentonville Prison to serve a sentence 
of three years’ imprisonment. He was discharged on 9th November, 
1953, having earned full remission. While in prison he was put 
to work, with other prisoners, in the prison workshop where 
coir mats were made. The manufacturing processes involved 
the use of machinery and necessarily caused a certain amount 
of dust. Four months after his discharge from prison the plaintiff 
was found to be suffering from pulmonary tuberculosis. He 
brought an action against the Prison Commissioners for damages 
for personal injuries, alleging breach of statutory duty and 
negligence. He based his first claim on the allegation that the 
prison workshop was a factory within the meaning of s. 151 of 
the Factories Act, 1937, and claimed that the commissioners, 
in breach of s. 47 of the Act, had exposed him to dust emanating 
from the processes of manufacture carried on, thus causing his 
injuries. 

Lorp GODDARD, C.J., said he was satisfied that on a true 
construction of the Factories Act, 1937, he ought not to hold 
that a prison workshop was a factory. The Act put obligations 
on employers of labour in factories and other places to take 
precautions for the protection of their workpeople. It applied 
to people working under contract and not to prisoners employed 
on labour as part of penal discipline. Section 151 (1) defined the 
word “ factory’ and the latter part of the subsection set out 
certain premises, such as docks, yards, laundries, where businesses 
were carried on and where persons were employed in manual 
labour, which were to be ‘‘factories.’’ If Parliament had intended 
prisons to be included it was remarkable that no reference should 
have been made to them in that part of the subsection. For the 
Factories Act to apply there must be found to exist (except in 
certain express cases, as, for instance, apprentices, which were 
dealt with separately) the relationship of master and servant 
and employment for wages. There was no employment for wages 
in the case of prisoners and the work which wae carried on in prison 
was work which was penal in the sense that the prisoners were 
obliged to work as a consequence of their prison sentence. The 
reasons given by Wrottesley, J., in Weston v. London County 
Council [1941] 1 K.B. 608 to show that a technical institute was 
not a factory—although work was being carried on there which, 
if it had been carried on by persons employed under a contractual 
relationship, would have made it a factory—applied in the present 
case. If they did not make a technical institute a factory, still 
less did they make a prison a factory. In his judgment, therefore, 
the Factories Act did not apply, and as there was no ground on 
which he could find that anybody had been negligent, on both, 
grounds the action must be dismissed. 

APPEARANCES : Christopher Shawcross, Q.C., and Peter Benenson 
(Pollard, Stallabrass & George Martin) ; Sir Harry Hylton-Foster, 
Q.C., S.-G., and Rodger Winn (Treasury Solicitor). 


[Reported by Mrs. E. M. Wettwoop, Barrister-at-Law] [1 W.L.R. 1186 





Wills and Bequests 


Mr. H. Cogger, solicitor, of Tonbridge, Kent, left £72,569 
(£72,391 net). 


Mr. S. Priestman, solicitor, of Filey, Yorks, left £30,588 net. 


Mr. Rowland Daniel Thomas, retired London solicitor, of 
Bridge of Allan, Stirlingshire, left £144,416 net. 





Memorial Service 
Mr. SyDNEY ELspon Pocock 


A memorial service for the late Sydney Elsdon Pocock, Treasurer 
of Gray’s inn, will be held in the Temple Church, by kind permission 
of the Treasurers and Masters of the Bench of the Inner Temple and 
of the Middle Temple, on Friday, 6th December, 1957, at 4.30 p.m. 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time : 
Life Peerages Bill [H.L.) [21st November. 
To make provision for the creation of life peerages carrying 
the right to sit and vote in the House of Lords. 


National Insurance Bill [H.C.) [21st November. 
Read Second Time :— 
Aberdeen Harbour Order Confirmation Bill [H.C.} 
[19th November. 


Matrimonial Proceedings (Magistrates’ Courts) Bill 
[H.L.]} (19th November. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Betting Bill (H.C. [20th November. 

To extend the powers of the Racecourse Betting Control 
Board, to amend the law relating to totalisator and pool betting 
and betting at totalisator odds on horse races; and for related 
purposes. 

Children and Young Persons (Registered Clubs) Bill 
{H.C.} {20th November. 

To amend the law in England and Wales in respect of the 
supply of intoxicating liquor to children and young persons in 
registered clubs and to prohibit their entry into, and their 
employment in, such clubs during the permitted hours. 

Compensation (Acquisition and Planning) Bill [H.C.] 

[20th November. 

To amend the law of compensation in cases of compulsory 
acquisition of land under Act of Parliament and in cases where 
the value of land is affected by the operation of the Town and 
Country Planning Acts. 

Divorce (Insanity and Desertion) Bill {H.C.} 

{20th November. 

To amend the law as to the circumstances in which, for the 
purposes of proceedings for divorce in England or Scotland, a 
person is to be treated as having been continuously under care 
and treatment and as to the effect of insanity on desertion. 


Double Death Duties Bill [H.C. 
To reduce death duties in cases where two or more persons 
perish as a result of a common calamity. 

Drainage Rates Bill [H.C.) 

To amend the provisions of the Land Drainage Act, 1930, 
relating to the ascertainment of annual value for the purposes 
of drainage rates; and for purposes connected therewith. 

Import Duties Bill |H.C. | 

To confer new powers to impose duties of customs in place of 
the powers conferred by the Import Duties Act, 1932, and, in 
connection therewith, to repeal the duties of customs chargeable 
under or by virtue of that Act and of certain other enactments 
and to make general provision for the purpose of customs duties 
as to Commonwealth preference and as to produce of the sea, 
and for purposes connected with the matters aforesaid. 


Local Government Bill [H.C. [19th November. 

To make further provision, as respects England and Wales, 
with respect to grants to local or police authorities, with respect 
to the rating of industrial and freight-transport hereditaments 
and of transport, electricity and gas authorities, with respect to 
the making of changes in the area, name, status and functions 
of local authorities, and with respect to local government finance; 
to amend the law in England and Wales and in Northern Ireland 
as to the making by trustees of loans to local and other authorities; 
and for purposes connected with the matters aforesaid. 

Local Government (Omnibus Shelters and Queue 
Barriers) (Scotland) Bill [H.C.} [20th November. 

To make provision as to the erection and maintenance of 
omnibus shelters and queue barriers by local authorities in 
Scotland; and for purposes connected therewith. 


{20th November. 


[20th November. 


[21st November. 
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AND WHITEHALL 


Marriage Acts Amendment Bill [H.C.} [20th November. 


To enable certain places of worship to be registered for marriages 


less than twelve months after first being used for worship. 


Matrimonial Causes Bill [H.C.}) 


To provide that separation agreements prior to the 1st October, 
1937, in certain circumstances between husband and wife shall 
no longer bar the deserted spouse petitioning for divorce on the 
grounds of desertion. 


Matrimonial Causes (Property and Maintenance) Bill 
{H.C.) [20th November. 


To enable the power of the court in matrimonial proceedings 
to order alimony, maintenance or the securing of a sum of money 
to be exercised at any time after a decree; to provide for the 
setting aside of dispositions of property made for the purpose 
of reducing the assets available for satisfying such an order; 
to enable the court after the death of a party to a marriage 
which has been dissolved or annulled to make provision out of 
his estate in favour of the other party ; and to extend the powers 
of the court under s. 17 of the Married Women’s Property Act, 
1882. 


Matrimonial Proceedings (Children) Bill [H.C.]} 
[20th November. 


[20th November. 


To extend the powers of courts to make orders in respect of 
children in connection with proceedings between husband and 
wife and to require arrangements with respect to children to 
be made to the satisfaction of the court before the making of a 
decree in such proceedings. 

Merchant Shipping (Liability of Shipowners and Others) 
Bill {H.C.} [20th November. 

To raise the statutory limits of liability of shipowners and 
others for damages; and for purposes connected therewith. 

Metropolitan Police Act, 1839 (Amendment) Bill [H.C.) 

[20th November. 

To amend s. 54 of the Metropolitan Police Act, 1839, for the 
purpose of increasing the maximum penalty for threatening, 
abusive or insulting words or behaviour in any thoroughfare or 
public place. 

National Assistance Act, 1948 (Amendment) Bill [H.C.} 

[20th November. 

To amend s. 31 of the National Assistance Act, 1948, and to 
empower local authorities to provide meals, recreation and other 
services for old people; and for purposes connected therewith. 

Offices Regulation Bill [H.C.| [20th November. 

To provide for securing the safety, health, and welfare of 
persons employed in ¢ffices ; and for purposes connected therewith. 

Opticians Bill [H.C.} [20th November. 

To provide for the registration of opticians and the enrolment 
of bodies corporate carrying on business as opticians, to regulate 
the practice of opticians and the conduct by such bodies corporate 
of their business as opticians; and for purposes connected 
therewith. 

Protection of Deer Bill [H.C.} (20th November. 

To prohibit the hunting with hounds of deer; to provide for 
the control of deer by approved methods; and for purposes 
connected therewith. 

Registered Designs Act, 1949 (Amendment) Bill [H.C.) 

[20th November. 

To provide more effective protection for the proprietors of 
registered designs and for other purposes. 

Variation of Trusts Bill [H.C.} 

To extend the jurisdiction of courts of law to vary trusts in 
the interests of beneficiaries and sanction dealings with trust 
property. 

Workmen’s Compensation (Supplementation) Bill [H.C.| 

{20th November. 

To provide for the payment of allowances out of the Industrial 
Injuries Fund to workmen to whom the Workmen’s Compensation 
Acts apply; and for purposes connected therewith. 


[20th November. 
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Read Second Time :— - 


Milford Haven Conservancy Bill [H.C.] [22nd November. 
Public Works Loans Bill [H.C.} [21st November. 


Read Third Time :— 


Church of Scotland (General Trustees) Order Confirmation Bill 
[H.C.] [22nd November. 
Dundee Corporation (Consolidated Powers) Order Confirmation 
Bill [H.C.] [22nd November. 
Expiring Laws Continuance Bill [H.C.] [21st November. 
National Insurance Bill [H.C.] [20th November. 
Yarmouth Naval Hospital Transfer Bill [H.C.} 
[22nd November. 
B. QUESTIONS 
CARNAL KNOWLEDGE OF MENTAL DEFECTIVES 


Mr. R. A. BUTLER said that in 1956 there were sixteen persons 
convicted of the offence of having carnal knowledge of a mental 
defective. {18th November. 


EstaTE Duty (SIMULTANEOUS DEATHS) 


Asked whether he would take action to alleviate the hardship 
suffered by children when their parents had died simultaneously 
yet it was nevertheless presumed for the purpose of collecting 
estate duty that there had been an interval of time between the 
deaths of the parents, with a consequent double payment of 
estate duty, Mr. P. THORNEYCROFT said that he would consider 
the suggestion when making his general review of taxation in 
connection with next year’s Budget. [19th November. 


CuSTOMS AND INLAND REVENUE Act, 1889 
Mr. P. THORNEYCROFT said that he was reviewing the obser- 
vations of the Court of Appeal in Re Hodge’s Policy and the 
question of introducing legislation to amend s. 11 (1) of the 
Customs and Inland Revenue Act, 1889, but he could not 
anticipate the Budget statement. [19th November. 


MAINTENANCE ORDERS (ATTACHMENT OF INCOME) 

Mr. R. A. BuTLER said that he hoped to introduce during the 
present Session legislation to provide for the attachment of the 
earnings of men who defaulted on maintenance orders. 

[19th November. 


Rent Act (‘‘ GREATER HARDSHIP ’’) * 

Mr. H. Brooke said that he had taken note of the county 
court decision in Stourbridge on 3rd October, 1957, in the case 
of Perry v. Downing. The decision did not make binding 
precedent, but if a higher court reached a similar decision, he 
would consider whether steps should be taken to give effect to 
the original intention of the Rent Act. [19th November. 


MORTGAGE CONTROL 
Mr. H. Brooke said that mortgage control was lifted where 
a house came out of rent control. Where the landlord was 
still restricted as regards the rent he would charge and as 
regards regaining possession, he thought that he should still 
continue to enjoy his present protection against a mortgagee. 
{19th November. 


PROCUREMENT OF ABORTION 
Mr. R. A. BUTLER made the following statement :— 


In 1956 in England and Wales fifty-one persons went for trial 
for offences under ss. 58 and 59 of the Offences against the 
Person Act, 1861. The results were as follows :— 


Males Females 
Acquitted .. se 3 2 
Conditional discharge if 3 
Recognizances 4 J 
Probation . . _ 3 
Fine 1 1 
Imprisonment: 
Males Females 
For6 months and 
under Be = 1 
For over 6 months 
and up to 1 year 1 7 
For over 1 year 
and up to 2 
; 1 8 


years .. 
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Males Females 





For over 2 years 
and up to 3 


years .. Se 2 6 
For over 3 years 
and up to 4 
years .. Pir 1 1 
Total imprisonment ies és 2 23 
TOTAL a4 ae aie 14 Sf 


[19th November. 


STATUTORY INSTRUMENTS 


Air Navigation (Radio) (Third Amendment) Regulations, 1957. 
(S.I. 1957 No. 1976.) 5d. 

Artificial Insemination of Cattle (Scotland) Regulations, 1957. 
(S.1. 1957 No, 1954 (S. 93).) 5d. 

Clean Air Council (Scotland) Order, 1957. 
(S. 96).) 5d. 

Draft Government of India (Family Pension Funds) (Amend- 
ment) Order, 1957. 5d. 

Ipswich - Newmarket - Cambridge - St. Neots - Bedford - 
Northampton-Weedon Trunk Road (Stetchworth Toll Bar 
Diversion) Order, 1957. (S.I. 1957 No. 1939.) 5d. 

Draft Lace Industry (Scientific Research Levy) (Amendment 
No. 2) Order, 1957. 5d. 

London-Brighton Trunk Road (Purley 
Order, 1957. (S.I. 1957 No. 1940.) 5d. 

London-Edinburgh- Thurso Trunk Road (Girtford Diversion) 
Order, 1957. (S.I. 1957 No. 1959.) 5d. 

London Traffic (40 m.p.h. Speed Limit) (No. 2) Regulations, 
1957. (S.I. 1957 No. 2001.) 5d. 

London Traffic (Prescribed Routes) (Wandsworth) Regulations, 
1957. (S.I. 1957 No. 1960.) 5d. 

National Insurance (Pensions, Existing Beneficiaries and 
Other Persons) (Transitional) Amendment (No. 2) Regulations, 
1957. (S.I. 1957 No. 1950.) 5d. 

National Insurance (Pensions, Existing Contributors) (Transi- 
tional) Amendment (No. 2) Regulations, 1957. (S.1. 1957 
No. 1951.) 5d. 

National Insurance (Widows’ Benefit and Retirement Pensions) 
Amendment (No. 2) Regulations, 1957. (S.I. 1957 No. 1949.) 
5d. 

Pensions Appeal Tribunals (Scotland) 
E957. (Sa: 1957 No: 1972) (S. '95).) 5d. 

Safeguarding of Industries (Exemption) (No. 11) Order, 1957. 
(S.I. 1957 No. 1948.) 5d. 

Scottish Land Court (Exchequer Fees) Amendment 
1957. (S.I. 1957 No. 1955 (S. 94).) 5d. 

Stopping up of Highways (County of Bedford) (No. 9) Order, 
1957. (S.I. 1957 No. 1965.) 5d. 

Stopping up of Highways (County of Caernarvon) (No. 3) Order, 
1957. (S.I. 1957 No. 1967.) 5d. 

Stopping up of Highways (County of East Sussex) (No. 5) Order, 
1957. (S.I. 1957 No. 1968.) 5d. 

Stopping up of Highways (County of Essex) (No. 23) Order, 
1957:) 5d. 

Stopping up of Highways (County of Glamorgan) (No. 8) Order, 
1957. (S.I. 1957 No. 1942.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 15) Order, 
1957;. 3d. 

Stopping up of Highways (County of Kent) (No. 23) Order, 
1957. (3.5. 1957 No. 1957.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 26) Order, 
1957. (S.I. 1957 No. 1943.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 27) Order, 
1957. (S.I. 1957 No. 1969.) 5d. 

Stopping up of Highways (London) (No. 78) Order, 1957. (S.1. 
1957 No. 1966.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 12) Order, 
1957. (S.I. 1957 No. 1958.) 5d. 

Stopping up of Highways (County of Nottingham) (No. 13) 

Order, 1957. (S.1. 1957 No. 1944.) 5d. 

Stopping up of Highways (County of Nottingham) (No. 14) 

Order, 1957. (S.1. 1957 No. 1970.) 5d. 

Stopping up of Highways (County of Oxford) (No. 5) Order, 

1957. (S.I. 1957 No. 1945.) 5d. 


(S.I1. 1957 No. 1994 


Cross Diversion) 


(Amendment) Rules, 


Rules, 
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Stopping up of Highways (County of Somerset) (No. 10) Order, 


1957. (S.I. 1957 No. 1936.) 5d. 

Stopping up of Highways (County of Warwick) (No. 17) Order, 
1957. (S.I. 1957 No. 1941.) 5d. 

Stopping up of Highways (County of Warwick) (No 
1957. (S.I. 1957 No. 1971.) 5d. 

Stopping up of Highways (City and County Borough of Worcester) 
(No. 4) Order, 1957. (S.I. 1957 No. 1947.) 5d. 


. 18) Order, 


NOTES AND 


Miscellaneous 
CHRISTMAS VACATION, 1957 
LXIII closing the 


SUPREME COURT 
An order has been made under r. 6 of Ord. 
offices of the Supreme Court from 12.30 p.m. on Tuesday, 
24th December, to Sunday, 29th December, 1957, inclusive. 
The personal application department of the Principal Probate 
Registry and the district probate registries will remain open on 
Tuesday, 24th December and Friday, 27th December. The 
order does not apply to the district registries of the High Court, 
each of which will be closed on the same days as the local County 
Court Office. 


DEVELOPMENT PLAN 
AND County OF KINGSTON UPON HULL 
DEVELOPMENT PLAN 


THE City 


Proposals for alterations or additions to the above development 
plan were on 5th November, 1957, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the under-mentioned district. A certified copy 
of the proposals as submitted has been deposited for public 
inspection at the Guildhall, Alfred Gelder Street, Kingston upon 
Hull (Room 39). The copy of the proposals so deposited, 
together with copies or relevant extracts of the plan, are available 
for inspection free of charge by all persons interested at the 
place mentioned above between the hours of 10 a.m. and 5 p.m. 
on Mondays to Fridays and between the hours of 10 a.m. and 
12 noon on Saturdays. Any objection or representation with 
reference to the proposals may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 3ist December, 1957, and any such objection or 
representation should state the grounds on which it is made. 
Persons making an objection or representation may register 
their names and addresses with the Planning Authority for the 
City and County of Kingston upon Hull and will then be entitled 
to receive notice of any amendment to the plan made as a result 
of the proposals. 


The proposals relate to the undermentioned district 

The area of land situate on the north side of Anlaby Road 
and to the west of the junction of Anlaby Road with Gladstone 
Street and known as Nos. 216, 218, 220, 222, 224, 226 and 2 
Anlaby Road aforesaid. 


PRACTICE DIRECTION 


AUCTIONEERS’ AND ESTATE 
CHARGES 

The Lord Chancellor has recently considered the scale of 
charges allowed to surveyors, auctioneers and estate agents for 
sales of real property carried out on the instructions of the 
Chancery Division of the High Court and the Court of Protection. 
In both courts the scale amounts to three-quarters of the 
authorised professional scale. 

The Lord Chancellor, whilst declining to authorise an increase 
in the court scale, has decided that power should be given to a 
master on taxation of costs to allow remuneration at a higher 
rate, not exceeding the authorised professional scale, in any 
case where he thinks fit to do so. The charge allowabie for sales 
of property worth more than £25,000 will, as at present, be at 
the complete discretion of the court. 


SURVEYORS’, AGENTS’ 
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Superannuation (Wartime Social Survey and Civil Service) 
Transfer Rules, 1957. (S.1. 1957 No. 1989.) 5d. 

Traffic Regulation Orders (Procedure) (England and Wales) 
Regulations, 1957. (S.I. 1957 No. 1961.) 8d. 

Wey Valley Water Order, 1957. (S.I. 1957 No. 1977.) 5d. 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, London, W.C.1. Prices stated are inclusive 

of postage. 


NEWS 


Accordingly, the following practice direction has_ been 


issued : 
PROPERTIES CARRIED 
THE COURT 


LEASEHOLD 
DIRECTION OF 


SALES OF FREEHOLD AND 
OUT UNDER THE 


Remuneration 


The Lord Chancellor has directed that the scale of 
remuneration authorised to be allowed in the Chancery 
Division to Surveyors, Auctioneers and Estate Agents for their 
professional services in respect of a sale of freehold or leasehold 
property under the direction of the court shall remain unchanged. 
But the judge may in any particular case authorise a fee up 
to but not exceeding the scale fee recognised by the governing 
bodies of those professions as one proper to be charged where 
work, other than court work, is involved. 

MAURICE WILLMOTT, 
Chief Master, 
Chancery Division. 


Auctioneers’ 


18th November, 1957. 
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